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Syllabus. Statement of the case.

and calculated to mislead the and was, therefore,wrong jury,
refused.properly

isHo error in this the ofrecord, andperceived judgment
the court below must be affirmed.

Judgment affirmed.

Benjamin T. etO. Hubbard al. v.

D.

George.William F.

B, byaContracts—performance. G made" with H &contract the terms of
which, them, price,specified quantity byG to at a sample,sold a of wheat to be

time, qualitydelivered at future be sample. Upona and to of the same of the
“load, it,delivery inspected do,”the theof first H and remarked that it would

loads, they by B,but on of thethe arrival other were examined both H and and
refused, equalbeing sample, thereuponas not to the and G sold grainthe to other
parties: Held, an against B, to,in action H non-performance& therecover for of

contract, by H, uponthe that the load,declaration the examination of the first
“ do,” onlythat it regardedwould could thatbe as an admission the wheat filled

sample load; they therebythe theto extent of such that notwere concluded as
purchase,to the whole right reject loads,and had the theyto the other if were

equal sample.not theto

Appeal from the Circuit Court of Warren the Hon.county;
Arthur A. Smith, Judge, presiding.

an inThis was action in theassumpsit, originally brought
theCourt,Warren theCounty by appellee against appellants,

to recover for an of theirdamages alleged non-performance
that thesecontract. It entered into a contract,partiesappears

the terms of sold towhich, betweenappellantsby appellee
hundred of bytwo and three bushels wheat whichsample,
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future time,at a and of the samewas to be delivered quality
load the wheat wasas the One of receivedonlysample. by

the balance was asthem,and notrejected byappellants, up
thethe sold wheat to otherto whereupon appelleesample,

A venue was to the Warrenof taken Circuitparties. change
Court, a trial had before a and awhere was verdict andjury,

rendered for the for To reverseplaintiff $80. thisjudgment
tothe record is brought byjudgment, appeal.this.court

forPhelps,Messrs. Stuart & the appellants.

Mr. theKirkpatrick,J. M. for appellee.

Mr. BreeseChief Justice delivered the of the Court:opinion

inThat the this wheat was not transferred thetoproperty
seems from theclear, that the soldappellants, fact, plaintiff

and itdelivered to other parties.
theOn that defendants thewere bound declarationpoint by

Hubbard, after the first of thatload wheat was weighed,.of
“ it would and that such declaration was an admissiondo,”
that the for,wheat filled the cannot be sosample, regarded,
at the time he said there hadso, been but one wagon-load

returned,examined, and to itthat, only, could When heapply.
with his who theBelden, examined other loads, theypartner,
were not to thefound be to and were Thisup sample, rejected.

thewas defendants’ Instructions for9, 11, 12,right. given
the not As the series ofwere, therefore,plaintiff, proper.

must be are inclined to thethink,weinstructions regarded,
in 9 was' covered othersdefect instruction which wereby

cannot 11but that be of and 12. Instructionallegedgiven,
11 is as :follows

“ evidence,the from the that a contract wasbelieve,If jury
as in betweeninto, declaration,made and theentered alleged
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defendants,and and that within the time and atthe plaintiff
the said was and willing,the readyupon, plaintiffplace agreed

tothen there tendered the said defendants aandand quantity
that after an examinationwheat, Hubbard,of and defendant,

it or todo, effect,of said said would words that andwheat,
refused tosame,the and afterwards for the same,accepted pay
unload,to for to theór furnish thena.place willplaintiff jury

for shouldfind the further thatfindplaintiff, although they
not in thethe wheat was as as whichgood quality sample by

wasit sold.”

The is but one loadclear, of wheat wasproof examined
when the wasadmission made. On the examination of the
other were as not to theloads, they rejected, equal sample.

theFor these 12threasons, instruction was objectionable:

“ instructed, believe,The are thatjury although they may
that theevidence,from the wheat in was sold'controversy by

and that the wheat ordelivered tenderedsample, plaintiffby
was not as as shown, mustgood sample still find forthey the

further fromthey find, theplaintiff, provided thatevidence,
of them,the or after andefendants, one examination of the

delivered,wheat tendered or the same and saidaccepted it
or used to thatdo,would words effect.”

The were not concluded thepurchasers by examina-hasty
tion of one load.

For the reasons the mustnoticed, be reversedjudgment
and the cause remanded.

reversed.Judgment


